THE COMPANIES (AMENDMENT) BILL, 2022
(Bill No….of 2022)
MEMORANDUM
The Object of this Bill is to seek amendment to the Companies Act, 1972 to bring it in conformity with new developments in the business and corporate world. In addition, developments in Information Technology have necessitated the need to re-examine the ways in which companies conduct their businesses. 
Under this Bill, new provisions have been introduced which will allow companies to be incorporated electronically and for their records being kept by the Registrar of Companies, to be maintained also electronically. The ability to incorporate a company electronically would make it    easier for people to set up and run companies in Seychelles.

Additionally the Bill seeks to ease the conduct of meetings, by allowing meetings to be attended in person and also virtually, through electronic means, which is essential especially these days with the challenges presented by the COVID-19.
Furthermore in relation to the mode of communications, the Bill makes provisions for companies to use, in addition to the traditional paper–based communication, electronic means of communications, through the use of websites and e-mails for official communications and information dissemination.
The Bill further makes provision for shares in a company to be transferred electronically, and electronic share certificates to be issued to shareholders with built in verification and approval mechanisms in place to prevent fraudulent transfers.
The Bill in addition addresses enhancement of shareholders/members right through proxies. In this pursuit, the Bill allows registered shareholders of the company to nominate a proxy or proxies, who can on their behalf, attend and speak at meetings, demand a poll and vote on a show of hands or on a poll, in much the same way as the shareholders themselves would have done in such meetings.
Provision has also been made in the Bill enabling “corporate bodies” to be directors alongside at least one natural person. 
The Bill proposes the minimum of one shareholder and director in a company at any given time. 
The reason advanced by stakeholders for the revision of the provision on number of directors was that doing so will remove the impediment of finding people to serve as directors as well as facilitate “ease of doing business” in Seychelles. 

In order that companies can continue to function effectively in a situation where a company that has only one director and that director becomes unable to act due to incapacitation or death, the proposal for the introduction of alternate and reserve directors.

In addition to being able to file documents with the Registrar General in paper form or hard copies, provision has been made to allow filing electronically. Similarly for copies of documents to be made available for inspection or requests electronically.
The provisions on pre-emptive rights have been modified, to allow the outgoing shareholder to sell his shares at a prevailing or fair market price but still to an existing shareholder or shareholders of the Company.

A new provision allowing a company that has converted its paid-up shares into stock to reconvert that stock into paid-up shares of any nominal value with restrictions, has been introduced.

Also the section on auditors has been expanded with addition of new provisions on appointments, filing of auditor vacancy, remuneration, disclosure of terms of appointment of auditors, auditors report generally and duties of a company’s auditor.

Dated this …….........… day of August, 2022
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A BILL
FOR
AN ACT to amend the Companies Act (Cap 40).
ENACTED by the President and the National Assembly.
Short title and commencement
1. This Act may be cited as the Companies (Amendment) Act, 2022 and shall come into force on such date as the Minister may, by notice published in the Gazette appoint.
Amendment of section 3
2.  
Section 3 of the Companies Act (Cap 40) in this Act referred to as the principal Act is amended by substituting subsection (1) with the following new subsection—
“(1) Any one or more persons associated for any lawful purpose may, by filling out and affixing their signatures to the Statement of Particulars prescribed by the Registrar, and otherwise complying with the requirements of this Act in respect of registration, form an incorporated company with limited liability.”
Insertion of new section 3A

3.  
The principal Act is amended by inserting immediately after section 3, the following new section 3A — 

Electronic mode of forming company

“3A. A company may, by electronic means be formed by one or more persons —
(a) filling the standard online Statement of Particulars and complying with other requirements of this Act in respect of company formation; or
(b)  affixing a digital signature and transmitting by electronic means the standard online Statement of Particulars to the Registrar, and complying with the requirements of the laws for the time being regulating electronic transactions.
Amendment of section 4

4. Section 4 of the principal Act is amended—
(a)  by repealing subsections (1)(c) and (3); and
(b) substituting subsections (2)  with the following new subsection —
“(2)
The objects for which the company is formed, or the purpose which it is formed to achieve shall not be unlawful except as provided under this Act or under any laws of Seychelles.”
Insertion of new section 5A
5. The principal Act is amended by inserting immediately after section 5, the following new section —
Subscribers to write in statement of particulars

“5A.   The subscribers of the memorandum of a company which is not a proprietary company shall fill in the statement of particulars provided for in section 3(1), the number of shares in the company which they agree to take, being not less in total than one-tenth of all the shares the company may issue, excluding shares to be allotted for a consideration other than cash.”
Amendment of section 10 
6. Section 10 of the principal Act is amended by repealing subsection (2) and substituting it with the following new subsection-
“(2) A company shall not be registered, whether on incorporation, continuation, conversion, merger or consolidation, under a name that-
(a) is identical to a name under which another company is registered under this Act; 

(b) is so similar to a name under which another company is registered under this Act that the use of the name would, in the opinion of the Registrar, be likely to confuse or mislead; 

(c) includes a prohibited word, phrase or abbreviation referred to in Part 1 of the Schedule;
(d) includes a restricted word, phrase or abbreviation referred to in Part 2 of the Schedule, unless  prior written consent to the use of the word, phrase or abbreviation has been obtained from  the Registrar and any other regulatory body whose prior consent  is required under Seychelles law; or
(e) In the opinion of the Registrar — 

(i) suggests or is calculated to suggest the patronage or any connection with the Government of Seychelles or the government of any other country; or

(ii) is in any way offensive, misleading, objectionable or contrary to public policy or to the public interest.

Amendment of section 22
7. Section 22 of
the principal Act is amended-by substituting subsection (1) with the following new subsection —
  “(1)
A company which has altered the information contained in the Statement of Particulars shall deliver to the Registrar a Notification of Change in the Statement of Particulars in the form prescribed in the regulations—

(a) if no application is made to the court under section 21, within fifteen days after the date of any such change; or 
(b)  
if such an application is made, or if two or more such applications are made, within fifteen days after the drawing up of the order embodying the decision of the court on the last of such applications to be heard, and in that case the Notification of Change in the Statement of Particulars given to the Registrar shall be accompanied by official copies of the orders made by the court on all such applications.”;
Amendment of section 27
8. Section 27 of
the principal Act is amended by substituting subsection (1) with the following new subsection—
“(1)  
The continuing members of a proprietary company shall be entitled to purchase the shares of an out-going member at the prevailing or fair market value”.
Insertion of new section 61A

9.  
 The principal Act is amended by inserting immediately after section 61, the following new section –

Reconversion of stock into shares

“61A.(1)  A limited company that has converted paid up shares into stock may reconvert that stock into paid up shares of any nominal value.

(2)  
A company may only exercise the power conferred by this section by ordinary resolution passed by its members authorising it to do so.

(3) 
A resolution under subsection (2) may authorize a company to exercise the power conferred by this section —
(a) on more than one occasion; or 

(b) at a specified time or in specified circumstances.”
Amendment of section 84
10.  
Section 84 of the principal Act is amended by substituting subsection (1) with the following new subsection —

“(1) 
Subject to section 84B, shares and debentures shall be transferred by a written instrument of transfer signed by the transferor and naming the transferee or electronically by the transferor completing the prescribed online share transfer form.”
Insertion of new section 84B
11.  
The principal Act is amended by inserting immediately after section 84A, the following new section—

Authentication of parties
“84B. Where shares are transferred electronically, the authentication of the transferor and transferee shall satisfy the requirements of the laws for the time being regulating electronic transactions.”
Insertion of new section 119A 

12. 
The principal Act is amended by inserting immediately after section 119, the following new section —
Conduct of meetings electronically
“119A.(1)  A company may provide for —

(a) its meetings to be conducted entirely by electronic communication; or
(b) one or more of its members, or proxies for members, to participate by electronic communication in all or part of its meeting that is being held in person,

in so far as the electronic communication employed ordinarily enables all persons participating in the meeting to communicate concurrently with each other without an intermediary, and to participate effectively in the meeting.

(2) 
Where a company provides for participation in meetings by electronic communication —
(a) the notice of such meetings shall inform members of the availability of the forms for participation, and provide any necessary information to enable members or their proxies to access the available medium or means of electronic communication; and

(b) access to the medium or means of electronic communication shall be at the expense of the member or proxy, except to the extent that the company determines otherwise.”
Amendment of section 123
13. 
Section 123 of the principal Act is amended by inserting immediately after subsection (3), the following new subsection —
“(4) 
Notice of a general meeting of a company may be given to persons entitled to receive such notice in such form as the company shall prescribe in its Articles of Association.
Amendment of section 135
14. 
Section 135 of the principal Act is amended by inserting immediately after subsection (1), the following new subsection —
“(1) A company may deliver an electronic version of every resolution or declaration to which this section applies, by sending it to the Registrar within fourteen days after the passing or making of the resolution or declaration by the company.”
Amendment of section 142

15. 
Section 142 of the principal Act is amended by inserting immediately after subsection (2), the following new subsection —
“(2)A. 
Without prejudice to subsection (2), a company may opt to produce its financial statements in accordance with the provisions of the International Financial Reporting Standards (IFRS) and such option shall exempt the company from the requirement to comply with the provisions of the Sixth Schedule.”
Amendment of section 144

16.  
Section 144 of the principal Act is amended by inserting immediately after subsection (4), the following new subsection —
“(5)
 
Without prejudice to subsection (4), a company may opt to produce its group accounts in accordance with the provisions of the International Financial Reporting Standards (IFRS) and such option shall exempt the company from the requirement to comply with the provisions of the Sixth Schedule.”
Amendment of section 157
17. 
Section 157 of the principal Act is amended by inserting immediately after paragraph (b) of subsection (1), the following new paragraph –

“(c)
he is licensed to carry out the duties of an auditor in accordance with the provisions of the Licenses Act or such other laws  as may be in force regarding the licensing of professionals.”
Amendment of section 158

18. 
Section 158 of the principal Act is amended by inserting the words “in accordance with the International Auditing Standards” after the words “examined by them” in subsection (1).
Amendment of section 162

19. 
Section 162 of the principal Act is amended—
(a)  
by substituting the word “two” in subsection (1) with the word “one”; and
(b) 
by repealing subsection (2).

 Amendment of section 163
20. 
Section 163 of
the principal Act is amended by substituting subsection (2) with the following new subsection—

“(2)  
The articles of a company may subject to section 162, prescribe the maximum and minimum number of directors who shall be appointed, and such a maximum or minimum number may be varied by an ordinary resolution passed at a general meeting.”

Insertion of new sections

21.
The principal Act is amended by inserting immediately after section 163, the following new sections —
Alternate directors

“163A.(1)  A meeting of the shareholders may —
(a) by ordinary resolution elect a person to act as a director in the alternative to any director of the company; or

(b) may authorize the directors of the company, by a written instrument, to appoint such alternate directors as are necessary for the proper discharge of the affairs of the company.
(2) 
An alternate director shall have all the rights and powers of a director for whom he is elected or appointed in the alternative.

(3) 
An alternate director appointed under subsection (1) is, in the absence of the director for whom he is elected or appointed, entitled to attend meetings and vote on behalf of that director at any meetings.

Nomination of reserve directors
163B.(1)  This section applies to companies with one director.

   (2) 
Where a company has only one member who is an individual and that member is also the sole director of the company, notwithstanding anything contained in the memorandum or articles of the company, that sole director may—

(a) by instrument in writing nominate a person to serve as a reserve director; and

(b) act in place of the sole director in the event of his permanent incapacitation or death.

(3)   The nomination of a person as a reserve director of the company ceases to have effect if, before the permanent incapacitation or death of the sole director who nominated him —
(a) the person so nominated resigns as reserve director; or

(b) the sole director revokes the nomination in writing; or
(c) the sole director ceases to be the sole member or director of the company for any reason other than his permanent incapacitation or death.”
            Amendment of Section 179

22. Section 179 of the principal Act is amended by inserting immediately after subsection (3), the following new subsections-

“(4) An individual, a company or body corporate, or a firm shall apply to the Registrar for approval before becoming a secretary under subsection (1).
(5) Before approving an application under subsection (4), the Registrar shall be satisfied that the applicant understands the obligations of a secretary under this Act or any other laws of Seychelles, possesses the relevant qualifications and experience as may be specified by the Registrar, and has satisfied all the necessary requirements under this Act. 

(6) In the case of a company, firm, or body corporate applying to act as a secretary, at least one officer of the company, firm or body corporate shall meet the requirements of subsection (5).

(7) The Registrar shall prescribe the application form for the purposes of this section, which shall contain a declaration to be sworn by each applicant regarding the information and particulars provided in the application.

(8) The application under subsection (4) shall in addition contain a declaration from the applicant to the effect that they are aware of their obligations under this Act and other relevant laws.

(9) An application under this section shall be subject to payment of such a fee as the Minister may prescribe.

(10) The Registrar may approve or decline an application under this section, or may cancel an application already approved on the grounds that the applicant did not comply with the terms and conditions of the approval issued by the Registrar, or contravened the provisions of this Act or any other relevant law.
(11) an application under subsection (4) shall not be approved, where that applicant—

(a) 
is an undischarged bankrupt; 

   
(b) 
has been removed as a secretary under subsection (10); or 

(c) 
has been convicted of an offence
(13) Where the Registrar cancels the appointment of a secretary for reason provided under subsection (10), that individual, company, body corporate, or firm shall be restricted from being appointed as a secretary for a period of not less than three years.
(14) 
Any applicant who provides false information to the Registrar in an application or declaration under subsection (7) commits an offence and shall be liable on conviction to a fine not exceeding SCR 15,000 or to imprisonment not exceeding 3 years or to both.

(15) 
Any applicant who acts as a secretary of a company without the approval of the Registrar, or who continues to act as a secretary of a company after cancellation of his or her appointment by the Registrar, commits an offence and shall be liable on conviction to a fine not exceeding SCR25,000 or to imprisonment not exceeding 5 years or to both.”
 Amendment to Section 183 
23. Section 183 of the principal Act is amended by substituting subsections (2) and (3) with the following new subsections-

“(2) The Registrar may, of his or her own motion or at the request of any person, appoint one or more competent inspectors  if it appears to him or her  that there are circumstances relating to a company which suggest that—:-

— (a)  the company's business is being conducted— 

(i) with intent to defraud its creditors or the creditors of any other person or otherwise for a fraudulent or unlawful purpose; or

(ii) in a manner oppressive to its members or to any part of them;

     (b)  the company was formed for a fraudulent or unlawful purpose; 

(c)  persons responsible for the company's formation or the management of its affairs are or have been guilty of fraud, misfeasance or other misconduct towards it or towards its members; 

(d)  the company's members have not been given all the information with respect to its affairs that they might reasonably expect to have been given; 

(e)  it would be in the public interest to do so; or 

(f) in the case of an overseas company, that the appropriate authority of another country has requested through procedures as may be specified by the Registrar, that an investigation be conducted pursuant to this section in respect of the company.
(3) Any application or request for the appointment of an inspector shall be supported by such evidence as the Registrar may require for the purpose of showing that the applicants have good reason for applying for or requesting the investigation and the Registrar may, before appointing an inspector-
(a) require the applicants under subsection (1), to give security, to an amount not exceeding fifty thousand rupees or such larger sum as may be prescribed, for payment of the costs of the investigation;.
(b)  cause the expenses of and incidental to an inspection of a company under subsection( 2), to be paid out of the Consolidated Fund;
(c) where the Registrar is of the opinion that the whole or any part of the expenses of and incidental to the inspection under subsection 2 should be refunded by the company,  may direct that the expenses be so paid or refunded;
(d) require that where a direction is made for the payment of the whole or part of the expenses by a company and the company is in liquidation or subsequently goes into liquidation the expenses shall be part of the costs and expenses of the winding up.”
Amendment of section 330A

24.
 Section 330A of the principal Act is amended by inserting immediately after subsection (3), the following new subsections —
“(4) 
The Registrar shall publish a notice containing the name of a company which has failed to comply with subsection (2) for more than one hundred and twenty days; the notice may be published one day per week for four successive weeks in the Gazette, a local newspaper, or any other media.

(5)
The Registrar shall not be liable for any publication made in good faith under subsection (4).

(6)  
The Registrar may strike the name of any company that was published in a notice in accordance with subsection (4) off the register where that company fails to comply with this section and pay the fixed administrative fee under subsection (2). 

(7)  
The Registrar shall, immediately after striking the name of any company off the register, publish a notice in the Gazette, a local newspaper, or any media to the effect that the company in question has been struck off the register, the date on which it has been struck off and the reason for doing so.”
Transitional provisions 

25. 
The procedures of registration and incorporation of companies subsisting before the coming into force of this Act shall continue pending implementation of the online registration under this Act, and shall cease to operate at such a time as the Registrar shall, by notice published in the Gazette determine.
SCHEDULE                                                 Section 6(2)(c),(d)
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